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Section 332 accordiDI to CIDODS of SUtutory interpretation as expressed in LouisitINJ PSC
and other cases suppons this cooclusion.

As the SupIIIDe Coun explaimd in LoMisUlntl PSC, "the best WIY of
determinjnl whether Co..... i"""lfMd me rep.laIioDI of aD aclminiPrllive qeDCy to
displace stare law is to eum- tile DIIUre aDd scope of die MIIbority pIIIIId by Coapess to
the apacy. "UI The...-ry dIIip of SectioD 332(c)(3)(A), which preempa state aurDomy
over rate aDd eDII'Y reaWatioD of CMIS "[njotWidllCladiDI .uoaa 1'2(b) aDd 221(b) of this
title . . ." ,'11 sbows dill SlateS IR pnlllll*d from rep.... iDIruIaIe CMRS rates UId
entt'Y "DOtWitbICIDdq" aDd. tbIr'efore, "widIGUt repId- to lIlY rwiduaJ jurildicUOIl a state
may claim UDder SectioIl 2(b) of die Act.~ TbiI provilioD alIo IIIIbori-. die Commiuioll
to approve or reject _ petitions to IfID&UatbIr eUri'll eMItS rile reaWatioD or apply for
new CMRS rate repJatioD.

Tbe Bud.. Act's 1111 of die .... "tenDlaDd COIIdi1icD. to deljmit die cope
of state audlority DOt CAIIIrwiII preIIIIIMId is~ from tbe paw. ".. lid cc.'MiriaaI·
of i.DtercollDlCtioll. In J'I'III"iIII .. audIority OWl' aDd COl • of OIlS, cia
aMi,- Act refen to "such ~ biIIiDI lilt btDiIIIi
dilpules IDd otber co pr«*e1ioD .-s.-. ". C ,.... excblliw ~

jurildictioD, bowever, to dill "tenDI'" COIIdi1icDa of a.rc.-=doa betw_ LECs
aDd CMllS providers IN jut. I'IIIOIIIbIe IIId mncIifCl'imiNtory. 'III ..... IllUMI
compeDIIIiOD can be virftd • rellti,. DDt OIly 10 r.- .. 10 -.. IIId COIIdi1icD" of
u.rcoDDICUOD. me CcwmriMm ,.. excluli'Ye juritdielioD to eaue die Ivailability of
inIercoDDIctioI betweeD LEes aDd eMItS providers OIl I jut. l'eIICDbIe ad

Alfi-.iwwi..........., bu' .,
no_&-~l II.

(...CO'Yi.IIM)
765, 97th COllI., 2d s.., 11 31-28::>. ...... iD 1912 U.S.C.C.A.N. 2237{~
FUltIIr's BIad-SMIifM life. Y. r. ""ntIIti.-.-\m u.s. 650, 655 (l9J6)
("an radio s......~ bY .....!:_.). fa __1.~"""pIrity.
!.be~ ACt .111 r'e 1111 TIdeDI~" d.rl'-i'.~ .... "ire..-owe by dIIir wry _. 10 till CM'DMCial mobile ridio .,... well.

lt5ft ilL, 4'76 U.S. • 374.

7IJs. 41 U.S.C. I 332(c)(3)(A).

liS. GTE E%~, It 2.

125ft H.R. Rep. No. 103-111, 103rd COIIII., 1. s.., It_(.......,.-).
uSee 47 U.S.C. 111!1, l!4(i), .. 101.

14Bee1UM me Judtet Act tederaa-. ....lfive~ of CMIS, 1IIOIeOVC', tbe
(.".......)
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By pnemptiDa state rate and entry authority over <:MRS. Section 332
reserves to the Commiuion jurisdiction to ..occupy the fICld· of subsfamive CMRS
relUJation.~I In~ PSC. die Supreme Coun swed tbal ·the critical question in any

. pre-emption analysis is alwlys wbetber Conpess iDteDded tbat I-raJ nglli/llion sll{nrs~tU

stQl~ law. ..W The Supm. Coun's observltion in Louisilmtl PSC tbat. abient
ConaressioDl11y de..... IUCbority, •aD apocy lirera1ly bas DO power to act. let aloae pre­
empt the validly eDlCted lllislation of a 50vereip Srare"n' furtber supports the coaclusion
that Section 332 authorizes the Commission to rep1ate CMRS.

The forbelaDce proviliolll of.SecIioD 332(c)(I)(A) aIJo coDfinD chat the
overall desip of tile __ is to vest juriIdiction over CMRS with die CommiU1on. By
audaiziDI tile CommiIIioa to forbear from eDforcq any provilioA of Tide U. except
Sectioas 201. 202 IIId 201. Section 332(c)(I)(A) pIIceI with CbI OmniaioD die
reIpOIIIibility to~ wbldllr eDforcemeDl of any COIDIDOIl carriap repIation is
DlCeslary "to ensure tbI& die cJIarps, pnctices. clauiftcaticD. or repIatioas for or in
cODDICUon with [CMRS] are jusland reasonable and are DOt uzVuady or umeuoDlbly
~:_ .. to ....
~ru:mna ry.

FurdIInDcn. SectioD 332(c)(I)(C) dirIcII me Commjaioa to COIIduct "I""
repons" reviewiDI COIIIIII*hre IIIIdIM COIIdiCiQaI widl rIIpICt to CMIS. AJ PIrt of till
swutorily required public u.r.t fiIdiDI die CommiIIioa lIIUIt·1IIIb prior to specifyiDI a
proviJioa for forbllrul:e. SecIioD 332(c)(I)(C) reqIIitw me CommiMiM to CODIider wberber
forbelaDce or eatorc:.lll. of I provisioD "willp~ COIIIpedtive lDIrDt coaditions" for
CMRS providers. By bl_WtiaI OD die COIIUDiIIioD IOIe reIpOIdRlity for ideDdtyiDI me
"competitive martIt COIIIIiIic8" to dIecnDiDe wbeDr repIMioD is ....Ivy to emure just.

lA( .•.CO"'HP'Id)
imercoDMction prcMdId by 1.ECI to CMIS providln is IIDely __.. in 1IItIIre.

D.S. ill; I« .. FIle.. -OZ.t:1ItIW." - U.S. 52. 'I. (1990) (I c.... intill ElISA MIN. ".. lor ill bA... k ,.b Of exclusive
fIlIIInl~".ft! ..,"!In'_ law (ra)' •~ e..ftt DIaD

=1:L,~ . Y.~:.::=r= :'~~2C:'~":'
....... i •••.G::=:,. .... oe ••rMilJ .,.... cciiid...."- dial;:= ::tdU':..~~.:.:::.~~~-:t.::.:..
o ID~vecI_pIID it ); "",. Y. G«IIaiI Towr, 1M., 13 F.3d
9M (6dfCir. 19M).

•s. ilL 476 U.S. It 369 (•.,.... added) (cidDI Ii«" til. Y. s.ra F~ EIftGtDr Corp.•
331 U.S. 218 (1947».

Z7Sa LDtIiIiGIIG PSC. 476 U.S. It 374.

liSa 47 U.S.C. , 332(c)(1)(A)(i).
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reasonable aDd DODdilcrimjucory raleS. Section 332(c)(l)(C) contemplares Commission
authority 10 rqulate CMU. widlour re.ard to iDremate or iDr:ruWe jurisdictioaa1
boundaries. Section 332(4). moreover. expressly states mat tile staIUtory defUlitioas of me
pbrues "commercial mobile service" aDd "private mobile service" are to be "specifsed by
reJUlation by tbe Commjuion." IIId tbat me stIIUIOry pbrues "iDcercoaDIctecl service" aDd
"public switeblc1 netWork" are to be "detu.d by repIIIion by me Commission.".
DeleptiDI to me CommiMiml .. audIority to de&. wbIt COIIIIialIa CMIS. PMRS aDd
.. intercoDMCted .rvice~" fIInbIr exbibillC~ u.. u required by LoWiQna PSC
"tbat Federal retWation supersede .. law.". AccoIdiJIIly. tbe MAAItDry fnmework
establisbld by SecdoaI 2(1t) aad 332. u ....-s by die ... A1:t, dewoaIaares .J
Co..-'s iDrem to de.... to tbe Commission exclulive audIority to dinct CMR.S
subIWIlive rep)ation.

Coapaa's ... to iIMst meC~ widl aclusiw IUIbDrity over
CMRS is abo IDIDitest iD die provisioDI iD me ...... Ad dill provide tbe ... widllD
oppommity to petition for rite~ authority. 1'bI C...ieiml bas sole autbority over
CMRS, UDlas IDd UDIi1 I ... fUll I pedtioIl for lW~ IUIbDrity UId me
Comm;uion approves it.UJ 1'bI CcnmiMion a1Io _sole diIcreIioD to ".,.. or.· ..,
state petition for IUIbDrity to~ die raMI of CMIS pIOViden. ".. provisa. pa.­
die Conuni-ioD .xclulive IUdIority to dleide wbIdIIr I .. bas SIIftIc..., proveD eit.ber
tbat market coDditioal wi1Il respect to CMIS fail to ....., prorect ida_ CMRS
subIcribers from cliIcriw""" or \IIQUIt UId .......,. r.- or dial CMltS is I

"repa.:... for IaIId U. ..... ac.... .mce for I ....... poftioD of tile
telepllcD laDd U. exchnp .mce widIiD (IJ S_."11I EYeD if I .. bu sufftcilady
jUIIiftId IftDl of I petition for r.- ntl'l1Idm 1UdIority, tbI dmtioD of sudl audIority may
be Jjmj«e1 "u tile COJMt'iaD dIemI .,.."W III .... c:.- it is die C()IIMDiu1on.
UIiDI rules it .."., ,.... to ill i cioD of die..A1:t, dill is required to
UIIII my ...~.

Tbe .....Mhe~ aIIo suppoiU till COKbIIiaB dill die .... AJ:t COIIfen
upon die Commiuioll aduIiw juriIdil::QoD over "'nrive repIa1ioD of eMU providers.

29s. 47 U.S.C. I 332(d).

YJs. ill., 476 U.S. at 369.

]147 U.S.C. I 332(c)(3)(A).

~7 U.S.C I 332(c)(3). TbiI (..a .. CCl n . I.'.'NIIILDIaiIIIY caM.II••
dill I _ ~_ 11IM c.s "'..... or ... ~0lIIIi I ..... fOr I~•
........' .... of ~ ..,. I pIGDOIl coukI be an-ct. .x'
47 C.F.1t 120.13. Sea.~lor IUIbority to reaWue~·

"s. 47 U.S.C. t 332 (c) (3)(A).
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Tbe specific jurisdictional provisions of Section 332, accordiq to tbe House
Repon. are iDteDc*l:

. . . (t]o f~ die poWIh IDd developmeDt of mobile
services that. by tlwir".",.,. opmlI' witltollt ,.,fQTd to stQf,

lUra as Q1I ilrlqral ptJ1f of tM fIIltiONZl t,kcolfflfllllfieations
~.W

In lIdop«iac die s..IIe'Sa~ of Sectioa 2(b) to~e exclusive
jurildictiola to the Commieeiml OWl' all pJbstwjve repIaroIy IIIIII8rS iDvolviDI CMRS, £be
full Comm.ittee exp1aiDlcl in me Coa&ieace Repon that:

(tJbe s... AIDIndmeaa' c:oar.aa. I recbDical ...... to
SectioD 2(1) of dIIC~ Act to clll1'tfJ .. tIw
COfIUIIi.uiDft hAr 'M fJIIIhDrity to "p/IJI, COlPllftlrdGl mobi"
luvicu.-

TbeIe ...... reiDfon:e dII~ tbat me JudtIt Iv:.t's .......... to SecdoaI
2(b) aDd 332(c) pvc tbeCOIIMIIi-ioa juriIdictioa over CMRS ra-. aad eDII'Y widIDac NpId
to tbeir iIIa'IIWe DIllIN.

In. ne CD I I."~ J.......... Ofer eMItS r.n_.edDD ...
..... OllIS II PIrt fIl • ....... Netwark.

AI dilculll ~ IIMM......... Iv:.t~ to _ C.-'ioIl ac1uIM
jurildiaioa over __ OIlS ~. rtpIdIIIa of _ pIIyIic:IlIy __ DIIUN of die

fecilidll.- Bac.... if of till ..... Iv:.t .... aatlllilely qz r.... me
CCWPjMim .. COUftIIIaw 1IIy bIId IbIljulildicdoD O'IW~ sen"ices
is to be dIIInDiDId by 111I __ of CP 1*--... die pII.JIicallocldoa of
flcililill. A call CIrI'iId • __ fIciliIiI" it~ • __
tOom INcatioa.. 1UbjIct_ , ... die call is CO' _ to • n..u...........
.....J1I AI , OIlS is pill of ID -.wort. CMIS c:aUs are
iDIIIr.-ly blM_ ill _ aM dIInI IIIbjlct to tbe CCW!IIDjMjoQ's .. jariIdicdoD.

36Sft H.R. RIp. No. lCD..l11•• _ <......fit 1ddId).

".s., H.1t~ No. 102·213, lCDd Coal., lit s.. 494, 1#1 (1993) (-CoereI_ a.pon.)
<....... IddIit).

36Sft 47 U.S.C. II 152(b). 332(c)(3)(A).

J7Sft N6W fort T..... Y. FCC. 631 F.2d 1059. 10d6 (2d Cir. 1910).
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For eumpie. in &11 Systtm Tariff 08trings. tbe Commission beld tIw it bas
exclusive jurildictiOil over rues. terms aad coDditioDS associared with inrercoDDlCtion to
intrastate facilities wbeD dII local facilities are "an~ liDt in 0 iIai.. aDd foreip
communications serv1ces. It. In Lincoln T,/4JIItJM, the Court of Appea1I rejected the stare's
arpJDem that the Commiuion lacbd juriJdictioa over LiDcolD Telepboae because all of the
company's facilities were loe.. within the State. The Coun of Appea1I fOUDd that:

The couns . . . have.-vlr adopMcl such a amow view of
the CommiaioD's juriIdiction. RIIbIr. tboIe fIciIitieI or
services dill ....ptj..ly affect provilioa of u.naue
com.....1ioD 1ft DOC deellllld to be __ iIllIIIIIre eYeD

tMuP tbIy 11'1 located or provided widIiD die coaftMI of ODe
state.-

C~ widl die .....viII on die CCWlliejog's juriIdicdon u __iIIId
in~ PSC, die COWl'" bII juriIdicdoIl. over ~, lil'iiii ..~ of
~ even if pbJlically~. wbIn die facWIiII or ....... It ..
su.....lly alfect provilioa of .... CMItS ee--mirAMm.- III tbiI repnl, bada
Coapea in esrablilbinl die eMItS ClllIOfY of Ier'\iceI ill die Blldpt N:t IDd die

Jts. /.JIfaIII r...., '" F.2d • llot LIS .(oidIIl... IIk1'DwtMJ.,lte. Y. FCC, 321
F.X", (!).C. C1r. a ..... ~UlIIIiMr e-'11 Y. FCC. 5~ F.XI036. IQ44.
UMI <_ ar.), CIIf. ,4" U.S. 174 (197'7); NorIII C'4rIJIN UtUIIia c...'n Y.
FCC. 537 F.24 m <_ ..), «It ...,.,., 42911.S. 102'7 (19'76» •

.AJtllr...... r..~ wi LiItaIIIt r ~ PSC
___, .... dill. ee-iIIIiDa paIIIT'" ~
i.-.rmn =Uoe 10 W" II ph YIIid lid ...m.~r~. III I "-It
lMUi... PSC c.-. • Co '?liM 10~ - MT's¢M of IOC
en b rlc.... , Couft~.n ·(.~ilC_~
.... ..nee Pee .......... ........, 10 ~T 1:1' ...,Ism ill . . • ft.:..
if -u would - iI .. tniIIIlY ... ia. ......... J'" • .-,,_. ...
1llbwIU M rlI."~CD. Y.~, 113 F:1d 104,113 L7.'{D.C:Cir.~~.II' ~~fJ/
,. CMIiMItItIl r'....~.~ftwII Dala."~ -- II IItJt rl

~
"A ~- Co.Iim-'" , . I UrttIIr ..Oa~Ad~l'U, 2 FCC
..... ". • - vn • oil • ..~ SftricM 2H~~ fJ/5· .~_~~_(C~. Car.... 191'7),~~ elY' B'" 17aft (1

,. UlftllftUlUCtIIIDfU Act t1/ 1934 to Id 0pscrIi1II , .. n..."" &'IOU JV •

,
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COMMISSION PREEMPTION OF INTERCONNECTION RATES

Professor Steven Goldberg

Georgetown University Law Center

Washington, DC

In 1993, Congress gave the Federal Communications Commission authority

to preempt state regulation of the interconnection rates between commercial mobile

radio service (CMRS) providers and local exchange carriers (LECs). This

legislative action empowers the Commission to create uniform national policy in

this vital area. The Telecommunications Act of 1996 explicitly reserves this

power.

Strong agency action in this field will continue the historic role the

Commission has played in transforming communications in the United States. In

1985, a comprehensive survey of the field noted with favor that over the previous

fifteen years, "the FCC, wielding its preemptive power, succeeded in largely



reshaping the domestic telephone industry."1 It is imperative that the agency

continue to use preemption to strengthen our nation's communications system.

This memorandum is divided into two parts. The first demonstrates that, in

light of the 1993 legislation and classic preemption principles, the Commission has

exclusive power over LEC to CMRS interconnection compensation rates. The

second shows why it is particularly appropriate, given the United States Supreme

Court's Chevron decision and the dangers of inefficient state regulation, that the

Commission use this power to create a unifonn national standard in this area.

I

The federal preemption power flows from the Supremacy Clause of the

United States Constitution, which provides that, "This Constitution, and the Laws

lRichard McKenna, Preemption Under the Communications Act, 37 FED.
COM. L. J. 1,4-5 (1985). McKenna explains:

Over the last fifteen years, the telephone industry in the United States
has been transfonned. In terms of industry structure, competition,
regulation, legal theory and practice, and impact on the consumer,
among other things, there are vast differences between the
environment of 1984 and of the 1960s. FCC preemption has been a
Imy factor in bringing about these dramatic changes. Id. at 2
(emphasis added).

2



of the United States which shall be made in Pursuance thereof.. ..shall be the

supreme Law of the Land....any Thing in the Constitution or Laws of any State to

the Contrary notwithstanding."2 One of the "Laws of the United States" that has

been given the broadest preemptive power by the Supreme Court has been the

Communications Act of 1934, which the Court has interpreted to give the Federal

Communications Commission "comprehensive authority," including, for example,

"'broad responsibilities' to regulate all aspects of interstate communication by wire

di "3or ra 0 ....

In considering the Commission's authority, one must recognize that the

Court has held that "[fJederal regulations have no less pre-emptive effect than

federal statutes."4 Indeed, when "Congress has directed an administrator to

exercise his discretion," and he has done so appropriately, a "pre-emptive

regulation's force does not depend on express congressional authorization to

2O.S. Const., Art. VI, cl. 2.

3Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691, 700 (1984)(citing United
States v. Southwestern Cable Co., 392 U.S. 157, 177-178).

4Fidelity Federal Savings & Loan Association v. De La Cuesta, 458 U.S.
141, 153 (1982). See also United States v. Shimer, 367 U.S. 374 (1961).

3



displace state law...."5 Thus. as the Court emphasized in a unanimous opinion

involving the Federal Communications Commission, "if the FCC has resolved to

pre-empt an area ... and if this determination 'represents a reasonable

accommodation of conflicting policies' that are within the agency's domain ... we

must conclude that all conflicting state regulations have been precluded.''6

It is against this backdrop that we must analyze the question of CMRS -

LEC interconnection policy. The Communications Act of 1934 creates a dual

regulatory scheme for certain interstate and intrastate communications: Section

152(a) gives the Commission exclusive jurisdiction over "all interstate and foreign

communication by wire or radio,'''' while Section 152(b) limits Commission

jurisdiction and thus retains state authority over "charges ... in connection with

intrastate communication service by wire or radio...."8 In 1993, however, Congress

SFidelity Federal Savings & Loan Association v. De La Cuesta, 458 U.S.
141, 153, 154 (1961).

6Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691, 700 (1984).

7See 47 U.S.C. §152(a).

8See 47 U.S.C. §152(b). Of course, technology has blurred the lines between
interstate and intrastate matters. See, e.g., Louisiana Public Service Commission v.
Federal Communications Commission, 476 U.S. 355, 360 (1986).

4



amended the Act in dramatic fashion. Section 332(c)(3), titled "State preemption",

now provides that. "Notwithstanding section[] 152(b) ... of this title, no State or

local government shall have any authority to regulate the entry of or the rates

charged by any commercial mobile service ... except that this paragraph shall not

prohibit a State from regulating the other terms and conditions of commercial

mobile services, ''9 The words "entry" and "rates" are, of course, clear; the residual

state power over "other terms and conditions" concerns, according to the House

Report, such matters as "customer billing information and practices and billing

disputes."to

The 1993 legislation further emphasized the pre-emption of state authority in

two important ways. First, Section 152(b), the source of state power over intrastate

matters, now begins with the phrase, "Except as provided in ... section 332 of this

title ...."11 Second, §332(c)(3), after ousting preexisting state authority over rates,

enables a state to petition the Commission for authority to regulate the rates for any

commercial mobile service, but then provides that if the Commission grants such a

947 U.S.C. §332(c)(2).

tOIl.R. Rep. No. 103-111, 103rd Cong., Ist Sess. 261 (1993).

1147 U.S.C. §152(b).

5



petition, "'the Commission shall authorize the State to exercise ... such authority

over rates ... as the Commission deems necessary to ensure that such rates are just

and reasonable and not unjustly or unreasonab(v discriminatory. "12

Thus Congress has spoken clearly. Traditional §152(b) state authority over

intrastate matters has been displaced in this area. It is the Commission that now

makes the vital decisions, including whether or not to authorize further state

involvement. The Supreme Court has emphasized in the Communications Act

context that "the best way of detennining whether Congress intended the

regulations of an administration agency to displace state law is to examine the

nature and scope of the authority granted by Congress to the agency."13 Here such

an examination clearly reveals that state law is displaced.

1247 U.S.C. §332(c)(3)(A)(emphasis added). See also 47 U.S.C.
§332(c)(3)(B) which gives the Commission the power to authorize a state to
continue to use preexisting rates for any commercial mobile service.

13Louisiana Public Service Commission v. Federal Communications
Commission, 476 U.S. 355,374 (1986).

6



The 1996 legislation explicitly retains this structure. An examination of the

interconnection provisions of the Telecommunications Act of 199614 reveals that

the 1993 legislation governs the LEC to CMRS interconnection compensation

relationship. Specifically, Section 251 contains a Section 201 savings clause15

which preserves the Commission's authority to govern LEC to CMRS

interconnection. 16 Moreover, state authority under Section 252 to review and

approve interconnection agreements is expressly conditioned,17 in part, by Section

14 47 U.S.C. § 251 (regarding LEC obligations to unbundle their
networks and to provide interconnection to competitors); § 252 (requiring state
approval of interconnection agreements).

IS Section 251(i) states that "[n]othing in [Section 251] shall be
construed to limit or otherwise affect the Commission's authority under section
201." 47 U.S.C. § 251(i).

16 Section 332(c)(I)(B) specifically acknowledges and preserves this
authority ("[u]pon reasonable request of any person providing commercial mobile
service, the Commission shall order a common carrier to establish physical
connections with such service pursuant to the provisions of section 201 of this
Act.") 47 U.S.C. § 332(c)(I)(B).

17 See, e.g., 47 U.S.C. § 252(e)(3) ("Notwithstanding paragraph (2), but
SIIbject to section 253, nothing in this section shall prohibit a State commission
from establishing or enforcing other requirements of State law in its review of an
agreement, including requiring compliance with intrastate telecommunications
service quality standards or requirements.") (emphasis added); see a/so, 47 U.S.C.
§ 252(f)(2).

7



253 of the Act. 18 Importantly, Section 253(e) states that "[n]othing in this section

shall affect the application of section 332(c)(3) to commercial mobile service

providers." 19 Thus, state approval under Section 252 is made subject to the state

preemption provisions of Section 332.20

Viewed generally, the 1993 legislation already performs the functions

intended by Congress in enacting Sections 251 and 252, that is, to adopt regulatory

policies designed to foster the development of competition in telecommunications.

Efforts to graft the 1996 interconnection provisions onto the LEC/CMRS

relationship will serve only to undermine the force and effect of Section 332,

clearly a result contrary to congressional intent.

18 Section 253(a) states, in relevant part, that "[n]o State or local statute
or regulation, or other State or local legal requirement, may prohibit or have the
effect of prohibiting the ability of any entity to provide any interstate or intrastate
telecommunications service." 47 U.S.C. § 253(a).

19 47 U.S.C. § 253(e).

20 It is also important to note that while interconnection agreements
require prior state approval under Section 252, states must do so in accordance
with the regulations established by the Federal Communications Commission
under Section 251. 47 U.S.C. § 252(e)(2)(B).
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Under familiar preemption doctrine, the 1993 legislation presents an easy

case. Preemption, which is a matter of congressional intent,21 may be express in the

terms of a statute,22 it may be implicit when pervasive federal regulation occupies a

field,23 or it may come about when state and federal laws "actually conflict."24

State regulation here would create an actual conflict to the extent that it is

impossible for the Commission to achieve effective interstate regulation in the face

of varying state rules on interconnection compensation.2s But that issue need not be

reached because it surely is clear that §332(c)(3), titled "State preemption",

expressly removes state authority over entry and rates and has the federal

government occupy the field. There is, of course, nothing novel about federal

regulation of intrastate matters that affect the nation as a whole; it was a power

recognized by the Supreme Court in the historic case of Gibbons v. Ogden in

21Wisconsin Public Intervenor v. Mortier, 501 U.S. 597,604 (1991).

22Id at 605.

DId

24ld See generally Laurence H. Tribe, AMERICAN CONSTITUTIONAL
LAW 479 - 501 (2d ed. 1988).

lSSee Louisiana Public Service Commission v. Federal Communications
Commission, 476 U.S. 355, 375, n.4, and cases cited therein. See also People of
the State of California v. Federal Communications Commission, 1996 U.S. App.
LEXIS 1234 (9th Cir. January 31, 1996).
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1824,26 and applied by the Court to agency regulation of intrastate rates in The

Shreveport Rate Cases in 1914.27 Federal Communications Commission regulation

of interconnection rates between commercial mobile radio service providers and

local exchange carriers thus carries out congressional intent in a manner fully

consistent with our constitutional traditions.

II

A full understanding of the Commission's power and obligation to carry out

the 1993 amendments to the Communications Act requires an analysis of the

United States Supreme Court's 1984 decision in Chevron v. Natural Resources

2622 U.S. (9 Wheat.) 1 (1824). Indeed, not only did Chief Justice Marshall's
opinion confirm federal power over internal state laws that affect interstate
commerce, but the same outcome was reached in Justice Johnson's concurrence, a
remarkable result in light of Johnson's Jeffersonian heritage. See Stone, et. al,
CONSTITUTIONAL LAW lxv (2d ed. 1991).

27234 U.S. 342 (1914). United States v. Lopez, 115 S. Ct. 1624 (1995),
which found no congressional power to regulate the mere possession of a fireann
in a school zone, is not to the contrary. The Court in Lopez stressed that the statute
there had "nothing to do with 'commerce' or any sort of economic enterprise...."
Id at 1630 - 1631. The Court noted that Congress retained the power to regulate
intrastate activities with a substantial affect on interstate commerce, and it
explicitly reaffirmed The Shreveport Rate Cases. Id at 1629 - 1630.
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Defense Council. 28 For if there is any doubt about the Commission~s authority in

this area~ Chevron resolves that doubt in the Commission's favor.

Chevron is widely recognized as one of the most important decisions in

modern administrative law.29 The heart of the decision is the Court's recognition of

the vital role that administrative agencies properly play in making policy that gives

life to congressional enactments:

In these cases the Administrator's interpretation represents a
reasonable accommodation of manifestly competing interests and is
entitled to deference: the regulatory scheme is technical and complex,
the agency considered the matter in a detailed and reasoned fashion,
and the decision involves reconciling conflicting policies....

When a challenge to an agency construction of a statutory provision,
fairly conceptualized, really centers on the wisdom of the agency's
policy, rather than whether it is a reasonable choice within a gap left
open by Congress, the challenge must faiL ..30

21467 U.S. 837 (1984).

29See, e.g., Cass R. Sunstein, Law andAdministration After Chevron, 90
COLUM. L. REV. 2071 (1990); Richard J. Pierce, Jr., Chevron and its Aftermath:
Judicial Review ofAgency Interpretations ofStatutory Provisions, 41 VAND. L.
REV. 301 (1988); Thomas W. Merrill, Judicial Deference to Executive Precedent,
101 YALE L.J. 969 (1992).

30467 U.S. 837, 865, 866 (footnotes omitted).
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Chevron has particular relevance when an agency's decision is to preempt

state law.3l The int~rconnection matter at issue here is an important part of the

Commission's overall goal of giving life to the congressional mandate to nurture

an efficient and effective nationwide communications system. Under the

circumstances, the agency's decision to preempt is entitled to particular deference

in the courts. As the leading study of the intersection of Chevron and preemption

found, "preemption entails a close and nuanced analysis of the regulatory scheme

in action to detennine whether state law prevents the federal scheme from 'being

all that it can be."'32 The study concluded that in deciding the question of whether

Congress intended a statutory scheme to displace state regulation, the courts should

defer since ''the agency is the better decision-maker to implement that intent."33

The practical reasons for this conclusion become all the more clear when one

considers what would happen if the Commission remained silent and the industry

31See, e.g., Paul E. McGreal, Some Rice With Your Chevron?: Presumption
and Deference in Regulatory Preemption, 45 CASE W. RES. L. R. 823 (1995).

32Id at 884.

33Id
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faced undiminished state regulation of interconnection rates. As technology

develops, not only will the rates themselves hamper the growth of modern

communications, but costly litigation could arise as out-of-state companies that

believe they are the victim of discriminatory treatment by state regulators raise

dormant commerce clause claims in federal court.34 Litigation in this area is

complex and often unpredictable, since it forces the courts to decide, given the

absence of federal action, whether state laws, standing alone, have a discriminatory

impact on interstate commerce.35 Federal preemption, of course, eliminates all

dormant commerce clause issues.36
• And this is surely for the best. As the leading

scholarly analysis in the field has found, courts are much less well equipped than

agencies to create a vibrant national market: for reasons of expertise, information

34'fhe possibility of such discrimination here is foreshadowed by Congress'
insistence in §332(c)(3)(A) that the Commission only approve state rates that are
not "unreasonably discriminatory." 47 U.S.C. §332(c)(3)(A).

3SSee, e.g., Julian N. Eule, Laying the Dormant Commerce Clause to Rest,
91 YALE L. J. 425 (1982).

36Qn the intersection of the dormant commerce clause, preemption, and
Chevron, see Daniel A. Farber, State Regulation and the Dormant Commerce
Clause, 3 CONSTITUTIONAL COMMENTARY 395 (1986).
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gathering ability, and democratic accountability, agencies are far better at making

interstate commerce policy than are the courtS.37

Interconnection rates should not be left to the states or to the federal courts.

Preemption of those rates is the lawful and appropriate course for the Federal

Communications Commission.

37Id at 407,408.
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